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ACTS AMENDMENT (ADVANCE HEALTH CARE PLANNING) BILL 2006 
Consideration in Detail 

Resumed from an earlier stage of the sitting. 

Clause 4:  Long title amended - 
Debate was adjourned after the member for Carine had moved an amendment. 

Mr T.G. STEPHENS:  The member for Carine’s amendment is very important.  Its importance has been 
illustrated by the contribution to this debate by the member for Churchlands, who illustrated a set of 
circumstances that could be utterly tragic if they were to fall under the type of directive that is to be made 
binding rather that advisory in a situation such as she outlined.  In the debate thus far, instead of dealing with 
what is a nuance area, we are passing each other in conversation.   

With due respect, when the member for Dawesville dealt with the reasons that this chamber should reject this 
amendment he implied in the example he gave that the only people we are considering were the terminally ill.   

Dr K.D. Hames:  That is not true.  The example I gave was of a person who suffered a head injury in a car 
accident.  He is terminally damaged, not terminally ill.   

Mr T.G. STEPHENS:  It is fair enough that that matter has been introduced.  Too often in the arguments 
against this amendment people think that they are dealing with a bill that is dealing with the terminally ill.  That 
is not the case.  This bill covers a much wider set of circumstances, including the circumstance described to the 
chamber by the member for Churchlands in reference to her son.  We need to remind ourselves what we are 
doing.  We are not dealing with a tiny area of law that people know needs attention.  We are opening up wider 
areas for consideration.  Instead of dealing with a tiny area of contention, we are dealing with a provision that 
makes this binding on people.  There is no indication that a medical professional would have the opportunity to 
ignore this directive, even if it were to involve a situation in which the medical professional has come to the 
conclusion that it is not in the best interests of the patient and that the patient could not possibly want this 
outcome - for example, to be allowed to succumb - despite the fact that he has spelt out a set of circumstances 
that might ostensibly look as though it is covered by the medical health care directive.  If the medical 
professional could have a dialogue with the patient, he could point out to the patient that there is a life-sustaining 
prospect, similar to the circumstance described by the member for Churchlands involving her son who was able 
to go back to studying at university.  The amendment moved by the member for Carine is important.  I hope 
members embrace it.  The advance health care directive would be advisory and would allow the medical 
profession to give due weight to it.  However, the medical profession would not be compelled by a set of 
instructions about which there is no longer an opportunity to have dialogue with the patient.   

Dr K.D. HAMES:  The member for Central Kimberley-Pilbara is right in saying that this is not any old 
amendment.  This is the defining amendment.  This amendment is what this legislation is all about.  This 
amendment is about whether members agree with the legislation or they do not.  Agreeing with the amendment 
will create a situation in which there will be less than there is now.   

Mr T.G. Stephens:  That is not true.  

Dr K.D. HAMES:  Yes, it is true.  What is available now under common law - 
Mr T.G. Stephens:  Is the opportunity to discuss that with the doctor. 
Dr K.D. HAMES:  No.  What is available under common law is the opportunity to direct what will happen to 
one’s medical treatment.  This amendment creates a situation that is less than that.  That is what this bill is all 
about.  Those who support this amendment will be those who do not want to allow someone to direct what 
happens to him in his medical circumstances in the future.  That is what it is all about.  The member is right; this 
goes further than the right that existed for the terminally ill before.  This encompasses two things: it encompasses 
the right of someone who is terminally ill - who has cancer and is dying - to give a directive on his medical 
treatment.  However, it goes further than that.  It gives the right to everyone to make a decision on what will 
happen in other circumstances also.  The member for Southern River gave an example of that when he spoke 
earlier about the treatment of people with renal disease.  Sometimes they go on and on and reach end-stage renal 
failure, but may have a significant period to go until they die and decide that they have had enough.  That person 
may have been going three times a week to dialysis for 10 years and decides that he has had enough and does not 
want to keep doing it.  This is all about that person’s right to decide that he has had enough so that, as soon as he 
becomes unconscious, the doctor will not come along and dialyse him and wake him up.  It is about the 
circumstances I have described of someone with a severe head injury at whatever age.  It is my view that this is 
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what the public want.  The public - not all of them but some of them - want to be able to do both things.  This 
will not be compulsory; this will not force everybody to do an advance care directive.  Only those who want to 
have a say will do it.  Most people will do nothing and will be treated as they are now.  If they are awake, they 
will be able to say how they will be treated; and if they are not, they will not.   

In my view the circumstances of the case referred to by the member for Churchlands would not be changed.  For 
a start, it would be extremely unlikely for someone of that age to have done an advance care directive.   

Dr E. Constable:  He was 18. 

Dr K.D. HAMES:  At 18, he could have.  However, it would be extremely unlikely for an 18-year-old to say, “If 
I am found unconscious, I have to be allowed to die.”  Even if that person had made a directive, treatment would 
not be initiated because of clause 112, I think it is.  The doctor would not believe that an 18-year-old would have 
made that directive in such a non-specific way by saying, “If I am unconscious, don’t resuscitate me.”  That 
would not happen.  I do not believe the outcome would be any different from what happens today.  At the end of 
the day, this legislation is about choice.  At the end of the day, this clause either reduces what is currently the law 
or we reject the clause and we allow people to make an advance care directive on a voluntary basis on what 
should happen to them if they are unconscious in the same way that they can make a statement if they are 
conscious. 

Mr M.P. WHITELY:  I am not inclined to support the amendment.  The member for Churchlands raised some 
very real concerns that we need to address about someone making an overly broad advance health directive; for 
example, someone who is head injured presenting in the emergency ward with a very broad advance health 
directive that said that that person does not want intervention, but with treatment that person would survive.  I 
am not convinced that the protection provided by proposed section 110S is necessarily sufficient to cover those 
circumstances if that were the case, but we will have the debate when we come to that proposed section.   

Advance health directives are restricted; they are not unrestricted advance health directives.  There is a 
foreshadowed amendment relating to suicide that I anticipate will enjoy widespread support.  That is a restriction 
on what someone can put in an advance health directive.  I think there is an argument by the member for Carine 
that, by being directives rather than advisory, we are leaving the door open to euthanasia and to non-intervention 
in suicides.  However, restrictions have been foreshadowed in amendments, and protections were outlined by the 
member for Dawesville in proposed section 110S, which relates to unintended consequences.  However, I am not 
fully convinced at this stage that those protections are sufficient and we will have the debate on those when we 
come to them.  At this stage I will not be supporting the amendment. 

Dr G.G. JACOBS:  I support the amendment, which will make the directive an advisory declaration.  I said in 
my speech in the second reading debate that medicine is an inexact science, as indicated by the case raised by the 
member for Churchlands.  However, if one tries to predict a situation that one might find oneself in, it will be 
very difficult for the medical attendants to deal with the intent of the directive.  The difficulty will be in 
determining the intent of that directive because, as I have said, medicine is not an exact science.  I am aware that 
the medical profession can make exact diagnoses and has exact technologies, but situations still exist in which 
exact diagnoses cannot be made.  Over the past 25 years, people have come to me with their diagnoses, and 
prognoses particularly, and said to me that they have been told that they have only a few days or a few months to 
live.  I have treated terminally ill patients, and families have come to me and asked me how long a parent or a 
relative has got, and I have been wrong on more occasions than I have been right.  It is not an exact science.  As 
the member for Southern River has said, we could have a very prescriptive advance plan.  If I were suffering 
from renal failure, had a creatinine level of about 500 and a potassium level of about six, got pneumonia and 
developed septicaemia from that pneumonia, I would ask that doctors let me go.  The directive is that 
prescriptive.  However, I suggest to members that if one of those steps were not present, another variable were 
introduced, or there were a slight improvement in one of the variables but a decrease in another, it would be 
another matter.  I do not know why throughout the bill reference is made to health professionals.  It annoys me, 
not because I was a medical practitioner, but because the only person who will be involved in these scenarios 
will be a medical practitioner.  It will not be an occupational therapist, a physiotherapist or any of the other 
health professionals.  Why do we not just refer to a medical practitioner or a doctor?  Perhaps that is an issue for 
a later time.   

If we do not make it that prescriptive, because we feel that perhaps a step may show that an intent or a directive 
may not be able to be assessed by the doctor or the doctors treating the patient, it would become generic.  If it 
were generic, we could face a scenario like that faced by the member for Churchlands.  I could say that if I had 
significant brain trauma and was unconscious, I would want to go peacefully and want there to be no 
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intervention.  I suggest that is just as dangerous.  It is interesting that proposed section 110S recognises that we 
might not get it right.   

Dr J.M. EDWARDS:  I do not support the proposed amendment.  We either have an advance health directive, 
which is what this legislation is about, or we do not.  I welcome the legislation and think it is very good, but I 
think the best thing about it is that people will be talking about the types of treatment that they want, the options, 
how they feel and their values.  It will generate a lot of discussion, particularly within families.  However, the 
bill is not revolutionary.  Comment has been made on what the bill might contain, but the bill will not contain 
some of the provisions attributed to it.  Some of the tabled amendments to make the legislation absolutely clear 
about suicide, for example, are good advances, but people need to be careful not to read too much into the bill.  
Having said that, I believe that some family members may well say in discussions among families that if they 
were in such a situation, they would want everything thrown at them and their wish would be to have all sorts of 
amazing treatments.  People are reading the bill as though it is about stopping treatment, but I do not think that it 
necessarily will be the case.  I think the bill will be very useful in the context of getting families together to talk 
about what life means to them.  It will also generate all sorts of other discussions.  That is its true value in the 
community.   

Ms S.E. WALKER:  I do not support the amendment because I believe that people in my community want to be 
able to take control of, and give direction about, their life.  It will be much harder than people think once they get 
the package.  I have looked at some packages relating to this measure.  I said in my second reading contribution, 
and I know that other baby bombers have said it, that if I become comatose, someone should put a pillow over 
my head.  I recall the scene in One Flew over the Cuckoo’s Nest with Jack Nicholson.  However, what happens 
when people must make the decision is much scarier than people think.  The member for Maylands is correct.  
We tend to speak these throwaway lines to our children, but when we must look at the package of what our 
direction would be over which we will have a choice, it is much harder.  I was not here when the member for 
Churchlands spoke, but I think I have an understanding of the general thrust of what she was saying.  I 
understand that there may be difficulties.  However, to try to put the bill down, as the member for Roe has done, 
is going too far.  We want to be able to give people what they want.  People in the community are highly 
educated now.  They are realists; they know what will happen and they want some control over it.  When I did 
my research on this issue, I looked at other places in the world.  In my second reading contribution I referred to 
the University of Toronto Joint Centre for Bioethics.  Canadians are not allowed to make a living will in the 
absence of specific medical and legal advice.  Canadians call living wills by different names, but they usually 
contain the word “directive”.  Canadians have them in Alberta, Manitoba, Newfoundland, Nova Scotia, Ontario, 
Quebec and other states.  It is nothing new.  As the member for Dawesville has said, people will get a choice.  I 
believe it will generate discussions in families.  I do not want to take away anything that is now in place under 
common law.  If people make a declaration, it is a bit wishy-washy.  They are saying that they will leave it up to 
other people and not saying what they really want.  If the package that the Attorney General is to bring in is 
anything like as scary to decide upon as the package I have seen at the University of Toronto, people will pause 
and think about signing a living will.  However, it is important that we give them the choice, so I will not be 
supporting the amendment. 

Dr J.M. WOOLLARD:  The clause amends the long title of the Guardianship and Administration Act.  At the 
moment the long title of the Guardianship and Administration Act reads - 

An Act to provide for the guardianship of adults who need assistance in their personal affairs, for the 
administration of the estates of persons who need assistance in their financial affairs, to confer on the 
State Administrative Tribunal jurisdiction in respect of guardianship and administration matters, to 
provide for the appointment of a public officer with certain functions relative thereto, to make provision 
for a power of attorney to operate after the donor has ceased to have legal capacity, and for connected 
purposes. 

When one looks at what the Attorney General said was the initial purpose of introducing this bill, maybe he 
could clarify why he has seen the necessity to change the long title of that act. 

I am not too keen on the “appointment of a public officer”; however, we are leaving in that part of the title that 
provides for the appointment of a public officer with certain functions relative thereto, and we will provide for 
enduring powers of attorney, enduring powers of guardianship etc - whether they be advance health directives or 
advanced health advisory declarations - after “the appointment of a public officer”.  The way the long title is 
worded at the moment surely means that it would apply to many of the people that the Attorney General wants to 
include in this bill.  I accept that the long title will no longer refer to “after the donor”, so it is not just after the 
donor has ceased to have legal capacity.   
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Point of Order 
Dr K.D. HAMES:  I am sorry to interrupt the member, but she is talking about the wrong clause.  We are on 
clause 4, but we are debating the amendment on page 14 of the notice paper to delete the words “advance health 
directives”.  All her comments are related to an issue that we will discuss at a later stage. 

The ACTING SPEAKER (Mr G. Woodhams):  If the member has been giving a preamble to the amendment, 
I urge her to get to the point; otherwise, I will accept the point of order from the member for Dawesville. 

Debate Resumed 
Dr J.M. WOOLLARD:  I think the member for Dawesville is incorrect, because I understand that we are 
talking about a change to the long title of the Guardianship and Administration Act. 

Ms J.A. Radisich:  You are right, member for Alfred Cove. 

Dr J.M. WOOLLARD:  Yes, we are.  If this change is made to the long title of the Guardianship and 
Administration Act, will it mean that any new power introduced under this bill will be given to the public 
officer?  I do not know whether I have made myself clear.  The long title of the act states in part “to provide for 
the appointment of a public officer with certain functions relative thereto”.  It then continues with the words that 
the member is seeking to delete.  We are debating a bill that will give patients more autonomy and empower 
them.  However, it appears that if the long title is amended, the public officer who might be appointed will be 
given powers to make decisions on behalf of clients in hospitals, nursing homes and so on. 
Dr G.G. JACOBS:  I will continue on from where I left off.  I was referring to the complexity of being able to 
predict a situation at the end of a person’s life.  Other clauses of the bill recognise those complexities.  If a 
directive is binding, there must be an exit clause, and there is an exit clause in proposed section 110S(3), which 
states -  

A treatment decision in an advance health directive is taken to have been revoked if circumstances exist 
or have arisen that -  

(a) the maker of the directive did not anticipate at the time of making the directive; . . .  
I have made that point previously.  There are major complexities in predicting a future situation that could have 
an incredible number of variables.  As I have said, it is not an exact science.  I hope the medical professionals in 
this chamber do not take umbrage at that.  The proposed subsection goes on to state -  

(b) would have caused the maker to change his or her mind about the treatment decision. 

If the patient does not have the legal capacity to make a decision - for instance, he or she is unconscious and does 
not have the ability to make a decision - the medical profession must try to determine the intent of the patient’s 
health directive.  What would the person have wanted in that situation?  The person might have indicated in the 
health directive that he or she wanted this, this and this, but, down the track, when the person was in that 
situation, circumstances might have changed and variables might have been introduced.  I suggest that we have a 
tiger by the tail, because there is difficulty in determining the intent of a directive when there are variables and 
complexities such as renal failure, renal dialysis, septicaemia, pneumonia or brain injury, which members have 
already referred to.  We are trying to predict a situation in which a directive that will bind medical professionals 
will be used, when, in fact, all that can be done in many cases is to best guess.  The fact that a best guess would 
need to be made is highlighted in the exit clause referred to later in the bill.  What did the patient intend at the 
time of making the directive?  If unforeseen circumstances were to arise, as is often the case, would that have 
caused the maker to change his or her mind?  Because of the binding nature of the directive and because of the 
complexities and difficulties that arise in these situations, I support the concept of an advisory declaration.  At a 
later stage I will refer to how that will have an impact in a true day-to-day situation of a medical professional, a 
dying patient and his or her family. 
Mr R.C. KUCERA:  I have refrained from speaking on the bill until now.  However, I do not support the 
amendment and neither should any other member.  It is a member’s decision, but that is my view. 
Ms K. Hodson-Thomas interjected. 
Mr R.C. KUCERA:  I am not patronising the member for Carine.  I am just saying that that is my view.  If the 
amendment is agreed to, it will remove the very essence of the bill.  The amendment is attempting to give a 
health directive an advisory nature.  I have worked with doctors for many years at the coalface in emergency 
situations, and the huge burden that is placed on doctors without these kinds of directions is amazing.  It is 
totally unfair that the enormous burden to make these types of decisions should be placed on an individual at that 
time.  If there is an effort by, and an opportunity for, a person to make a choice about his or her illness or severe 
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injury, that is that person’s choice.  That is what the bill is about.  The member for Dawesville absolutely 
summed it up in his remarks on the amendment.  The bill is about choice, and it is not fair for the burden to be 
placed on individual medical officers if there is an opportunity for individuals to make a choice.  It is our role as 
legislators to give people the opportunity to make that choice.  It is not the role of doctors to pick up that burden.  
It is our role as legislators to put in place laws that will allow that burden to be shared.  It is up to us as 
legislators to take on the role to make sure that people have a choice.  Injuries of all kinds happen at certain 
times.  I have been the Minister for Health and I know why the current minister is so keen on this legislation.  
Like him, I was approached by doctors who felt that it was not fair for them to have to carry this enormous 
burden.  That was the genesis of this legislation.  As the member for Nedlands said, international research shows 
that almost every country that has this type of legislation brought it in for that very reason.  At the end of the day, 
we should be masters of our own destinies but often we are not.  This bill is about that.  If the amendment is 
passed, as I said from the outset, it will delete the very essence of the bill.  We might as well not be debating the 
bill.  This is about direction; it is not about advice.  That is what we have at the moment.  People can go to a 
local attorney now and prepare advice to be given to doctors.  Where is the cover for the doctors?  Where is the 
legal backing?  Where is the responsibility that we, as legislators, should be giving in the law?  Where is the 
responsibility?  If this amendment gets up, we will have gone back to square one, as the member for Dawesville 
quite rightly said.  We will place the burden fairly and squarely back on the shoulders of doctors.  Quite frankly, 
that is not fair.  That is the very essence of this legislation.  It is about choice but, as well, it is about giving those 
people who honour that choice the legislative and legal framework and backup for that to occur.  I will not vote 
for this amendment. 

Dr J.M. WOOLLARD:  I once again take the minister to the long title of the Guardianship and Administration 
Act 1990, which states - 

An Act to provide for the guardianship of adults who need assistance in their personal affairs, for the 
administration of the estates of persons who need assistance in their financial affairs, to confer on the 
State Administrative Tribunal jurisdiction in respect of guardianship and administration matters, to 
provide for the appointment of a public officer with certain functions relative thereto . . .  

The public officer who will be appointed will, according to the proposed section, be able to provide for the 
enduring powers of attorney, enduring powers of guardianship and advance health directives.  The public officer 
will be appointed only when someone is unable to make decisions for himself.  The person appointed would not 
know the other person or his values and beliefs.  He would not know what type of care that person would like to 
have and whether that person wants his ventilator switched off or what he wants done.  I am very concerned, 
because this bill was meant to be about giving more power to people in the community to make decisions about 
what happens to them in emergencies or when in palliative care.  This is not giving power to someone to 
determine what happens to his own health; this is giving power to a public officer who will be appointed when 
someone has lost many of his faculties.  That person will then determine what will happen with someone’s health 
care.  I do not support the clause in its modified format or its current format. 
Dr E. CONSTABLE:  I am in a dilemma because I can accept the idea of an advance health directive in some 
instances but not in others.  Half of me wants to support the minister, and half of me wants to support the 
member for Carine’s amendment. 

I can see clearly in the case of someone with a terminal illness, such as cancer, that he would receive palliative 
care when it reaches an advanced stage.  An advance health directive would work well.  I think that I can accept 
the case put by the member for Southern River about, in his instance, someone with renal disease.  However, I 
still have a problem with someone who is involved in an accident.  I do not really think that the example given 
by the member for Dawesville of someone who is paraplegic and arrives at an emergency department with a 
head injury and a health directive is any different from the example I gave.  That is where my problem lies.  I 
agree with the sentiments of the member for Roe that, in some circumstances, an advance health directive will 
put an even heavier burden on medical practitioners.  In most situations it will not, but there will be some 
situations in which it puts a very, very heavy burden on medical practitioners.  That concerns me.  All the debate 
we have had so far on this amendment underlines the point made by the member for Swan Hills - which I 
support wholeheartedly - that a medical practitioner should be involved in some way in an advance health 
directive.  If it was a requirement that a medical practitioner witness a directive, that doctor would be in a 
position to discuss it with the person wanting to write an advance health directive.  The more I hear of the 
debate, the more I think that that will be a very important part of the bill. 
Mr R.F. JOHNSON:  I have listened very carefully to the previous speakers on the amendment before the 
house.  The member for Churchlands has summed up the situation in a very simple way, and in a way that I feel 
myself.  I know that many people in my community - myself included - would be more than happy to sign an 
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advance health directive for themselves in the event that they end up at some stage in their life with a terminal 
illness such as cancer or one of the many other terminal diseases.  I am not a doctor so I cannot relay to the house 
all those particular cases.  Most people in Western Australia feel that way.  If they get to the situation in which 
they have a terminal illness and they know that they have only a limited amount of time, they know that they will 
go through an enormous amount of pain.  At some stage they will almost certainly be unconscious.  I would be 
very happy to not have a pillow put over my head, but to have an extra dose of morphine and to slip off quietly 
and peacefully without pain.  I do not have a problem with that.  However, during the second reading debate I 
mentioned the problem of somebody who presents to a hospital as a result of a motor vehicle accident.  At that 
stage the extent of brain damage to the person would not be known.  No-one knows what the outcome will be.  If 
the person is unconscious and he has an advance health care directive to state that he does not wish to be 
resuscitated, that life will be lost.  I have a serious problem with that.  Many members know of my personal 
situation.  It highlights to me the fact that if a loved one presents to a hospital in that situation, and a person is 
told by the doctors that the loved one will die, a person will hope and pray that that is not the case.  In my 
particular case, the doctors worked a miracle and kept my daughter alive.  She is enjoying a quality of life, 
although it is not a great quality of life.  She would not be alive today if she had signed an advance health 
directive.  I understand the amendment of the member for Carine concerning advanced health advisory 
declarations.  If a person carried that piece of paper around with him advising that, at a certain stage, if there is 
no hope, there should be no treatment, that would be fine because that would be advisory.  However, a directive 
is a directive.  A doctor could follow a directive not to try to resuscitate a patient who is comatose, but that 
directive may have anticipated a motor vehicle accident and not perhaps a fall from a ladder or building.  It may 
not have been the intention in that circumstance to direct the doctors to not try to revive him.  I genuinely do not 
believe that for one moment, because life is precious.  Most people try to hang on to life with their fingernails, 
even if their quality of life is not fantastic.  I am faced with a dilemma.  I understand the rationale behind the 
members for Carine’s amendment.  However, what should we do?  I feel very much like the member for 
Churchlands.  I agree with an advance health directive in certain circumstances, but I agree with an advanced 
health advisory declaration in other circumstances.  We cannot cover with one term all the possible 
circumstances that may arise.  If it is a directive, it is a directive.  If it is an advisory declaration, it is an advisory 
declaration.  We need to state very clearly the circumstances in which a directive can be used.  I suggest that 
people will use a directive if they are terminally ill.  I believe that is what most of the people in this state would 
want.  People who are terminally ill want the right to make a choice about whether they go into the next world 
peacefully, or whether their life is to be prolonged by medication, chemotherapy or other types of treatment.  
However, we also need to cover the examples that I have presented, such as people who have suffered serious 
injuries in an accident.  We need to ensure that people know they will be cared for if they happen to find 
themselves in that situation. 
Ms J.A. RADISICH:  I will not be supporting the amendment.  This bill is about advance health directives.  
Those directives are designed to be explicit so that they can be implemented definitively should the need arise.  
This amendment would fundamentally change the nature of the legislation.  In fact, it would make it irrelevant.   
Ms K. HODSON-THOMAS:  I am certainly not a doctor or a lawyer.  One thing I have learnt in the 10 years I 
have been in this place is that I wish I had a law degree.  This is a very complex issue.  Everyone who has 
participated in this debate realises the complexity of this issue.  I do not want the bill to end up being a dog’s 
breakfast.  Members across the chamber have made some very salient points.  The member for Churchlands has 
shared with us some personal experiences about her son.  No-one would wish that upon anyone.  I never like to 
talk about personal experiences -  
Dr E. Constable:  Neither do I. 

Ms K. HODSON-THOMAS:  When I read the second reading speech, it became clear to me that the two most 
important issues in this bill are the need to protect the terminally ill, and the need to protect people who work in 
palliative care.  It was certainly my intention that this legislation would protect those people.  I do not want this 
legislation to have any negative impact on those people.  However, I do not believe this legislation has embraced 
the intent of the second reading speech.  The member for Churchlands made the same points in her address.  I am 
sorry if I am going all over the place, but I am trying to regain my composure, minister.  I certainly do not want 
this legislation to have any cracks in it.  Perhaps there may be an opportunity in this bill to deal with the issues 
that have been raised by the member for Churchlands.  I truly do understand the circumstances that the member 
for Churchlands has described.  People who are terminally ill may have discussions with their medical 
practitioner and decide to make an advance health directive about their care and treatment in their dying days.  
However, that is not always the case.  Therefore, how can we deal with that crack in the legislation?  The 
problem with legislation that we pass in this place is that there is always a set of circumstances that we cannot 
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cover.  Perhaps this is an opportunity to look at my amendment, or at what is already in the bill, to see whether 
we can improve the bill.  That was always my intention.  I hope the minister will take those comments on board.  
Dr J.M. WOOLLARD:  I will read once again the title that we will be amending.  The long title of the 
Guardianship and Administration Act 1990 reads as follows -  

An Act to provide for the guardianship of adults who need assistance in their personal affairs, for the 
administration of the estates of persons who need assistance in their financial affairs, to confer on the 
State Administrative Tribunal jurisdiction in respect of guardianship and administration matters, -  

This is the key part -  

to provide for the appointment of a public officer with certain functions relative thereto, . . .  
It then goes on with the wording that we are proposing to modify in this bill.  I could be wrong, because, unlike 
the minister. I do not have a law degree, but my reading of the amendment is that it will give whoever is 
appointed as a public officer certain functions to provide for enduring powers of attorney, enduring powers of 
guardianship and advanced health advisory declarations.  If my interpretation of this clause is correct, it means 
that, for example, the state can appoint a public officer to look after Mrs Brown who lives next door and has lost 
her legal capacity to make decisions.  Mrs Brown may not have known that public officer when she had the full 
legal capacity to make decisions.  Therefore, that public officer would not know anything about how Mrs Brown 
would like to be treated now that she has lost the full legal capacity to make decisions.  I say again that I support 
the concept of living wills.  Many people support the concept of living wills.  However, this is not about the 
concept of living wills.  This is about empowering public officers to make decisions for people in the 
community.  I believe that is totally inappropriate.  That is not what this bill is meant to be about.  I would 
appreciate the minister’s clarification. 

Mr J.A. McGINTY:  If I can put the member for Alfred Cove out of her misery and deal with the long title of 
the Guardianship and Administration Act -  

Several members interjected. 

Mr J.A. McGINTY:  Essentially, if we put a semicolon wherever there is a comma, it would give clearer effect 
to what is said in that long title.  The Guardianship and Administration Act enables a number of things to 
happen.  I will paraphrase it.  The long title states -  

An Act to provide for -  

One -  

the guardianship of adults who need assistance in their personal affairs, -  

Two -  

. . . the administration of the estates of persons who need assistance in their financial affairs, 

Three -  

to confer on the State Administrative Tribunal jurisdiction in respect of guardianship and administration 
matters, 

Four -  

to provide for the appointment of a public officer with certain functions relative thereto, -  

Dr J.M. Woollard:  Aha!  There is no semicolon in there, is there!  It is a comma!  That second part relates to 
that first part. 

Mr J.A. McGINTY:  No, it does not.   

Dr J.M. Woollard:  Yes, it does.  All those other parts are separated, minister.  If the minister leaves this with a 
comma rather than a semicolon, he is linking that last part with the previous part. 

Mr J.A. McGINTY:  No.  I simply gave the example of a semicolon.  There is no semicolon in any of this.  
Each of the different things that are established by the Guardianship and Administration Act is separated by a 
comma.  I just gave the example that if I had been drafting it, I would have put in a semicolon, and it would have 
made them quite separate.  However, this is listing seriatim a number of things that the legislation does.  
Incidentally, the public officer is the Public Advocate. 

Dr J.M. Woollard interjected. 
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Mr J.A. McGINTY:  The member might well do, but that is another issue.  I will make this point in the time 
available to me: all that the long title of the act is saying, if I can paraphrase it yet again, is that one of the things 
that the act does is to make provision for the appointment of the Public Advocate, full stop.  It then goes on to 
state -  

. . . to make provision for a power of attorney to operate after the donor has ceased to have legal 
capacity, . . .  

That is a separate function again.  That is how that long title is interpreted.   

I will go back in one minute to the point made by the member for Dawesville.  The amendment in the bill, which 
is not the amendment we are currently debating, then goes on to say that the Guardianship and Administration 
Act is the act into which we are inserting the substantive provisions regarding enduring powers of attorney, 
which is the current provision; enduring powers of guardianship, which is the ability for a person to appoint 
someone else to make his medical decisions for him; and advance health directives.  It simply says in the long 
title that because these are the new things we are inserting in the Guardianship and Administration Act, the act 
will make provision for those things.   

We are currently debating the amendment that has been moved by the member for Carine, the effect of which is 
to add one word.  That is all it does.  It adds the word “advisory” when we are talking about advance health 
directives.  That is the issue at stake.  Currently the bill has “advance health directives”.  The member for Carine 
has sought to change that to “advanced health advisory declarations”.  She proposes to change “directives” to 
“declarations”, which is consequential upon that change.  Therefore, she would change a directive to an advisory 
declaration.  That is the effect of the amendment. 
If I can take it more broadly than just the change in those precise words, I will deal with the import of that.  
Currently, a person has every right to direct his medical care, and a doctor must act in accordance with that 
person’s directions.  It is unlawful for a doctor to operate on a person without that person’s consent.  The effect 
of this amendment, when carried through in the various provisions, is that it would take away a person’s right to 
direct that medical care and would replace it with a provision to the effect that a person would give some advice 
to the doctor, and the doctor, not the person, would become the decision maker.  That is why I believe a number 
of members have opposed it. 

Dr E. CONSTABLE:  I will take up a comment that was made by the member for Carine and the member for 
Alfred Cove.  They both said, “I don’t have a law degree.”  A person does not need to have a law degree to be a 
member of Parliament.  In fact, I am sure that the minister would agree with me that if all 57 members of this 
place had law degrees, it would be a very boring Assembly. 

Mr J.A. McGinty:  I agree. 

Dr E. CONSTABLE:  What is really important with any legislation is that we have a fantastic mix of people 
from - 

Mrs D.J. Guise:  From all walks of life. 

Dr E. CONSTABLE:  Yes, exactly, from all walks of life, and each of us brings to bear on legislation our own 
experience, our own qualifications, our own thinking and our own research.  No-one needs to apologise.  I was 
rather hoping that they were both being sarcastic, but I think they were apologising.  I for one do not want to 
hear that apology again, because we all have one vote and we are all equal in this place. 

Dr J.M. WOOLLARD:  I think it would help if members in this house had assistance - maybe not a law degree, 
but if they had assistance, as members, with the interpretation of various aspects of the legislation, because then 
maybe some of the things that are slipped through with slippery ministers would not be slipped through the 
house.  People would know, and not become aware three months later that a certain clause that was passed does 
something that they did not realise it would do, which often happens. 

Mr J.A. McGinty:  You were provided with a briefing on this legislation by my legal officers, and this is an 
issue that you could have raised. 

Dr J.M. WOOLLARD:  I thank the minister’s advisers, because I had a very good briefing on this bill.  In fact, 
I think they gave me more time than they normally give with briefings.  We could have gone on for much longer 
if we had gone through the bill clause by clause.  However, I knew that we would do that in the house.  
However, I appreciate the time that I had.  I really wanted clarification that the minister is saying that this 
amendment, which changes the title, will in no way give enduring powers of attorney, enduring powers of 
guardianship or the powers in relation to advance health care directives, or whatever they happen to be called, to 
the public officer who might be appointed by the state when someone is unable to make decisions for himself. 
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The ACTING SPEAKER (Mr G. Woodhams):  Members, I am having difficulty hearing this debate because 
of the conversations in the chamber.  Therefore, I instruct members who are not directly involved in the debate 
and who want to have a conversation to remove themselves from the chamber. 

Mr J.A. McGinty:  The answer to the member’s question is that unless, for instance, a person appointed the 
Public Advocate to be his enduring guardian - or SAT, for instance, might appoint the Public Advocate to be a 
guardian - this amendment will not achieve any change in that regard. 

Dr J.M. WOOLLARD:  If the State Administrative Tribunal appoints someone to be a person’s guardian or 
advocate, with this change to the long title, will that person appointed by SAT have the powers that follow in 
clause 5?  Will that person who is appointed by SAT - 

Mr J.A. McGinty:  The answer to your question is no.  However, if a person is appointed by SAT to be the 
guardian, that person can currently make a range of these decisions. 

Dr J.M. WOOLLARD:  That person can make a range of decisions. 

Mr J.A. McGinty:  We are not proposing to change that by this legislation. 

Dr J.M. WOOLLARD:  Surely this legislation will increase the powers of whoever happens to have power of 
attorney.  At the moment, it is a public officer appointed by SAT who has power of attorney.  Therefore, when 
we read the two parts of the clause together, it would mean that whoever was appointed by SAT to have power 
of attorney would therefore get these extra powers.  I want clarification from the minister that that person who is 
appointed will not have powers - 

Mr J.A. McGinty:  The Public Advocate will not have any change in powers as a result of this legislation. 

Dr J.M. WOOLLARD:  Therefore, the Public Advocate will not have a change in powers in relation to advance 
health care directives of people for whom he has a power of attorney. 

Mr J.A. McGinty:  That is right. 

Mr P.W. ANDREWS:  I have heard members, including the member for Yokine, talk about the situation in 
which doctors find themselves having to make decisions, with all the alternatives available to them at a particular 
time, when treating a patient who is perhaps in a crisis situation.  They made the point that an advance health 
directive would make that situation a lot simpler for the doctor, because in the file containing the blue sheet 
would be a piece of paper which the patient has perhaps signed and which says, “Do not resuscitate.”  I think that 
is true in 999 cases out of a thousand.  However, the one that I raised earlier today is the exception to it.  The 
minister gave me an assurance, and I accept that assurance.  Under proposed section 110S, if a directive had 
been given, such as, “Do not resuscitate” - I am not backtracking; I am addressing the amendment - and the 
circumstances changed, the doctor may be standing there with the blue sheet that says “Do not resuscitate” in 
one hand, and yet at the same time he may be able to see a patient who would benefit from a different form of 
treatment.  According to this legislation, he or she would then have to make the decision about whether the 
advance health directive had been revoked.  A circumstance in which it would be revoked is that the maker of 
the directive did not anticipate, at the time of making the directive, a new treatment and would have caused the 
maker to change his or her mind about the treatment decision.  In one case out of a thousand, the doctor is 
standing with a health directive that says, “Do not resuscitate”, but he is thinking that the person should be 
resuscitated because he or she will have a better outcome.  It says that the directive could be revoked if the 
doctor considers the circumstances were such that the patient would think that the circumstances had changed. 

Debate adjourned, pursuant to standing orders. 
 


